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lowa Code § 96.6(2) — Timeliness of Protest

STATEMENT OF THE CASE:

The employer filed a timely appeal from the March 13, 2009, reference 02, decision that found
employer’s protest untimely and allowed benefits. After due notice was issued, a telephone
conference hearing was held on April 17, 2009. Claimant participated. Employer participated
through Dan Garcia.

ISSUE:

The issue is whether employer’s protest is timely, if claimant quit the employment without good
cause attributable to the employer, if he refused a suitable offer of work and if so, whether the
refusal was for a good cause reason.

FINDINGS OF FACT:

Having heard the testimony and having reviewed the evidence in the record, the administrative
law judge finds: Employer provided a receipt indicating it faxed its protest on October 16, 2008.

Claimant most recently worked full-time temp-to-hire assigned at Montezuma Manufacturing
and was employed from February 28, 2008 until September 26, 2008 when a representative
from Labor Ready notified him he was laid off due to a lack of work. He reported to employer
for additional work and to pick up his paycheck on either September 29 or 30, 2008 but no
additional work was available.

On February 2 he declined an offer of a full-time assignment as a fork lift operator at Precision
to start at $9.00 per hour with the potential of earning $11.00 per hour. Claimant’s average
weekly wage is $612.61. The offer was made in the 19th week of unemployment.
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REASONING AND CONCLUSIONS OF LAW:

The first issue is whether employer’s protest is timely. The administrative law judge concludes it
is.

lowa Code § 96.6-2 provides in pertinent part:

2. Initial determination. A representative designated by the director shall promptly notify
all interested parties to the claim of its filing, and the parties have ten days from the date
of mailing the notice of the filing of the claim by ordinary mail to the last known address
to protest payment of benefits to the claimant.

Since the employer has established it filed the protest on the due date and is considered timely.

For the reasons that follow, the administrative law judge concludes the claimant voluntarily left
employment with good cause attributable to the employer, adequately notified employer of his
availability for additional assignments, and he declined an unsuitable offer of work.

lowa Code § 96.5-1-j provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department, but the individual
shall not be disqualified if the department finds that:

j. The individual is a temporary employee of a temporary employment firm who notifies
the temporary employment firm of completion of an employment assignment and who
seeks reassignment. Failure of the individual to notify the temporary employment firm of
completion of an employment assignment within three working days of the completion of
each employment assignment under a contract of hire shall be deemed a voluntary quit
unless the individual was not advised in writing of the duty to notify the temporary
employment firm upon completion of an employment assignment or the individual had
good cause for not contacting the temporary employment firm within three working days
and notified the firm at the first reasonable opportunity thereafter.

To show that the employee was advised in writing of the notification requirement of this
paragraph, the temporary employment firm shall advise the temporary employee by
requiring the temporary employee, at the time of employment with the temporary
employment firm, to read and sign a document that provides a clear and concise
explanation of the notification requirement and the consequences of a failure to notify.
The document shall be separate from any contract of employment and a copy of the
signed document shall be provided to the temporary employee.

For the purposes of this paragraph:

(1) "Temporary employee" means an individual who is employed by a temporary
employment firm to provide services to clients to supplement their work force during
absences, seasonal workloads, temporary skill or labor market shortages, and for
special assignments and projects.
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(2) "Temporary employment firm" means a person engaged in the business of
employing temporary employees.

871 IAC 24.26(19) provides:

Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:

(19) The claimant was employed on a temporary basis for assignment to spot jobs or
casual labor work and fulfilled the contract of hire when each of the jobs was completed.
An election not to report for a new assignment to work shall not be construed as a
voluntary leaving of employment. The issue of a refusal of an offer of suitable work shall
be adjudicated when an offer of work is made by the former employer. The provisions of
lowa Code § 96.5(3) and rule 24.24(96) are controlling in the determination of suitability
of work. However, this subrule shall not apply to substitute school employees who are
subject to the provisions of lowa Code § 96.4(5) which denies benefits that are based on
service in an educational institution when the individual declines or refuses to accept a
new contract or reasonable assurance of continued employment status. Under this
circumstance, the substitute school employee shall be considered to have voluntarily
guit employment.

The purpose of the statute is to provide notice to the temporary agency employer that the
claimant is available for work at the conclusion of the temporary assignment. In this case, the
employer had notice of the claimant’s availability because they notified him of the end of the
assignment and he reported his availability for work within three working days of the end of the
assignment. Benefits are allowed.

For the reasons that follow, the administrative law judge concludes claimant did not refuse a
suitable offer of work.

lowa Code § 96.5-3-a provides:
An individual shall be disqualified for benefits:

3. Failure to accept work. If the department finds that an individual has failed, without
good cause, either to apply for available, suitable work when directed by the department
or to accept suitable work when offered that individual. The department shall, if possible,
furnish the individual with the names of employers which are seeking employees. The
individual shall apply to and obtain the signatures of the employers designated by the
department on forms provided by the department. However, the employers may refuse
to sign the forms. The individual's failure to obtain the signatures of designated
employers, which have not refused to sign the forms, shall disqualify the individual for
benefits until requalified. To requalify for benefits after disqualification under this
subsection, the individual shall work in and be paid wages for insured work equal to ten
times the individual's weekly benefit amount, provided the individual is otherwise eligible.

a. In determining whether or not any work is suitable for an individual, the department
shall consider the degree of risk involved to the individual's health, safety, and morals,
the individual's physical fitness, prior training, length of unemployment, and prospects for
securing local work in the individual's customary occupation, the distance of the
available work from the individual's residence, and any other factor which the



Page 4
Appeal No. 09A-UI-04522-LT

department finds bears a reasonable relation to the purposes of this paragraph. Work is
suitable if the work meets all the other criteria of this paragraph and if the gross weekly
wages for the work equal or exceed the following percentages of the individual's average
weekly wage for insured work paid to the individual during that quarter of the individual's
base period in which the individual's wages were highest:

(1) One hundred percent, if the work is offered during the first five weeks of
unemployment.

(2) Seventy-five percent, if the work is offered during the sixth through the twelfth week
of unemployment.

(3) Seventy percent, if the work is offered during the thirteenth through the eighteenth
week of unemployment.

(4) Sixty-five percent, if the work is offered after the eighteenth week of unemployment.

However, the provisions of this paragraph shall not require an individual to accept
employment below the federal minimum wage.

The offer was unsuitable, as it did not meet the minimum wage requirements set out above for
an offer to be considered suitable. Benefits are allowed.

DECISION:

The March 13, 2009, reference 02, decision is modified without change in effect. Employer’'s
protest was timely. The claimant’'s separation from employment was attributable to the
employer. The claimant had adequate contact with the employer about his availability as
required by statute. Benefits are allowed, provided the claimant is otherwise eligible. Claimant
did not refuse a suitable offer of work. Benefits are allowed, provided claimant is otherwise
eligible.

Dévon M. Lewis
Administrative Law Judge

Decision Dated and Mailed

dml/pjs





