
IOWA DEPARTMENT OF INSPECTIONS AND APPEALS 
ADMINISTRATIVE HEARINGS DIVISION, UI APPEALS BUREAU 

 
 
 
WILLIAM G LOEFFERS 
Claimant 
 
 
 
WALMART INC 
Employer 
 
 
 

 
 
 

APPEAL 22A-UI-14433-SN-T 
 

ADMINISTRATIVE LAW JUDGE 
DECISION 

 
 
 
 

OC:  05/15/22 
Claimant:  Appellant  (4) 

Iowa Code § 96.5(2)a – Discharge for Misconduct 
Iowa Admin. Code r. 871-24.32(1)a – Discharge for Misconduct 
Iowa Code § 96.4(3) – Ability to and Availability for Work 
Iowa Code §  96.6(2) – Timeliness of Appeal 
 
STATEMENT OF THE CASE: 
 
The claimant, William G Loeffers, filed an appeal from the June 1, 2022, (reference 01) 
unemployment insurance decision that denied benefits based upon the conclusion he was 
discharged for unexcused absenteeism.  The parties were properly notified of the hearing.  A 
telephone hearing was held on August 5, 2022.  The claimant participated and testified.  The 
employer did not participate. Official notice was taken of the agency records. Exhibits 1, D-1 and 
D-2 were received into the record. 
 
ISSUE: 
 
Was the claimant discharged for disqualifying job-related misconduct? 
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:   
 
The claimant worked for the employer as a full-time associate from October 17, 2015, until he 
was separated from employment on May 5, 2022, when he was terminated. The claimant’s shift 
was from 3:00 p.m. to midnight Monday, Wednesday, Thursday, Friday and Saturday. 
 
The claimant has a medical condition that requires him to undergo dialysis on Mondays, 
Wednesdays, and Fridays from 10:45 a.m. to as late as 3:00 p.m. Sometimes treatment can be 
delayed due to unforeseen things. 
 
The employer has an attendance policy. The attendance policy directs employees to call in prior 
to the start of their shift using a designated line to inform management. The employer has a no-
fault policy meaning that the employer still counts absences due to medical conditions or other 
factors beyond the employee’s control. The employer provided a copy of its attendance policy. 
(Exhibit 1) The claimant was trained on the policy on August 21, 2019. The employer provided a 
copy of the claimant’s completion of this training. (Exhibit 1) 
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The employer provided an attendance tracking sheet for the claimant that shows attendance 
incidents occurring from December 5, 2021 through May 4, 2022. All but two of the absences 
are coded as “leave of absence,” “natural disaster,” “illness/injury.” These absences occurred on 
December 24, 2021 and December 26, 2021. The claimant explained that he ran out of 
intermittent Family Medical Leave Act leave in March of 2022. The employer’s third party leave 
administrator, Sedgwick, did not inform him of this until he had accrued too many points. The 
claimant also explained that absences listed on the employer’s attendance tracking which are 
coded as late arrivals were due to unforeseen delays with his dialysis treatments. 
 
On May 5, 2022, the claimant was terminated. The employer reasoned that Sedgwick could not 
approve the final illness related absence that occurred on May 4, 2022. Therefore, the claimant 
pointed out according to the employer’s attendance policy. 
 
The claimant has been looking for part-time work since he has separated from employment. He 
limited the full-time positions to ones that had shifts in the second and third shift. This is partially 
due to his dialysis treatments and partially due to ongoing appointments with a cardiologist. In 
that same context, the claimant has recently applied for Social Security Disability benefits, which 
would cap his ability to work each week to 20 hours per week. In fact, the claimant has rejected 
a position from GardaWorld because he was concerned it could result in him being denied 
Social Security Disability benefits.  
 
The following describes the findings of facts necessary to resolve the timeliness issue: 
 
Iowa Workforce Development attempted to mail to the claimant's address of record on June 1, 
2022 the disqualifying decision.  The claimant did not receive the decision. The decision was 
addressed to 12th Avenue Southwest in Cedar Rapids Iowa 52404. The claimant moved to the 
address displayed on the hearing notice in May 2022. The claimant updated his address with 
the agency on June 1, 2022. He did not initially forward his mail with the US Postal Service,1 but 
the claimant periodically visited this old address to check his mail. The first notice of 
disqualification was a forwarded factfinding notice that he received on June 27, 2022.  The 
appeal was sent immediately after receipt of that decision. 
 
REASONING AND CONCLUSIONS OF LAW: 
 
The first issue to be considered in this appeal is whether the claimant’s appeal is timely.  The 
administrative law judge determines it is. 
 

Iowa Code section 96.6(2) provides:   
 

2.  Initial determination.  A representative designated by the director shall promptly notify all 
interested parties to the claim of its filing, and the parties have ten days from the date of 
issuance of the notice of the filing of the claim to protest payment of benefits to the claimant.  
All interested parties shall select a format as specified by the department to receive such 
notifications.  The representative shall promptly examine the claim and any protest, take the 
initiative to ascertain relevant information concerning the claim, and, on the basis of the 
facts found by the representative, shall determine whether or not the claim is valid, the week 
with respect to which benefits shall commence, the weekly benefit amount payable and its 
maximum duration, and whether any disqualification shall be imposed.  The claimant has 
the burden of proving that the claimant meets the basic eligibility conditions of section 96.4.  

                                                
1 The claimant could not say if this was done prior to the date of the decision. 
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The employer has the burden of proving that the claimant is disqualified for benefits 
pursuant to section 96.5, except as provided by this subsection.  The claimant has the initial 
burden to produce evidence showing that the claimant is not disqualified for benefits in 
cases involving section 96.5, subsections 10 and 11, and has the burden of proving that a 
voluntary quit pursuant to section 96.5, subsection 1, was for good cause attributable to the 
employer and that the claimant is not disqualified for benefits in cases involving 
section 96.5, subsection 1, paragraphs “a” through “h”.  Unless the claimant or other 
interested party, after notification or within ten calendar days after notification was issued, 
files an appeal from the decision, the decision is final and benefits shall be paid or denied in 
accordance with the decision.  If an administrative law judge affirms a decision of the 
representative, or the appeal board affirms a decision of the administrative law judge 
allowing benefits, the benefits shall be paid regardless of any appeal which is thereafter 
taken, but if the decision is finally reversed, no employer's account shall be charged with 
benefits so paid and this relief from charges shall apply to both contributory and 
reimbursable employers, notwithstanding section 96.8, subsection 5. 
 

The claimant did not have an opportunity to appeal the fact-finder's decision because the 
decision was not received. Without notice of a disqualification, no meaningful opportunity for 
appeal exists.  See Smith v. Iowa Employment Security Commission, 212 N.W.2d 471, 472 
(Iowa 1973).  The claimant appealed the same day he received the forwarded factfinding. 
 
For the reasons that follow, the administrative law judge concludes the claimant was discharged 
from employment due to non-disqualifying conduct. However, the administrative law judge 
further concludes the claimant was not able and available for work after his separation. 
 
Iowa Code section 96.5(2)a provides:   
 

An individual shall be disqualified for benefits:   
 
2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked 
in and has been paid wages for insured work equal to ten times the individual's 
weekly benefit amount, provided the individual is otherwise eligible.  

 
871 IAC 24.32(1)a provides:   
 

Discharge for misconduct.   
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which 
constitutes a material breach of the duties and obligations arising out of such 
worker's contract of employment.  Misconduct as the term is used in the 
disqualification provision as being limited to conduct evincing such willful or 
wanton disregard of an employer's interest as is found in deliberate violation or 
disregard of standards of behavior which the employer has the right to expect of 
employees, or in carelessness or negligence of such degree of recurrence as to 
manifest equal culpability, wrongful intent or evil design, or to show an intentional 
and substantial disregard of the employer's interests or of the employee's duties 
and obligations to the employer.  On the other hand mere inefficiency, 
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unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good 
faith errors in judgment or discretion are not to be deemed misconduct within the 
meaning of the statute. 

 
This definition has been accepted by the Iowa Supreme Court as accurately reflecting the intent 
of the legislature.  Huntoon v. Iowa Department of Job Service, 275 N.W.2d 445, 448 (Iowa 
1979).   
 
The employer has the burden of proof in establishing disqualifying job misconduct.  Cosper v. 
Iowa Dep’t of Job Serv., 321 N.W.2d 6 (Iowa 1982).  The issue is not whether the employer 
made a correct decision in separating claimant, but whether the claimant is entitled to 
unemployment insurance benefits.  Infante v. Iowa Dep’t of Job Serv., 364 N.W.2d 262 (Iowa 
Ct. App. 1984).  The Iowa Court of Appeals found substantial evidence of misconduct in 
testimony that the claimant worked slower than he was capable of working and would 
temporarily and briefly improve following oral reprimands.  Sellers v. Emp’t Appeal Bd., 531 
N.W.2d 645 (Iowa Ct. App. 1995).  Generally, continued refusal to follow reasonable instructions 
constitutes misconduct.  Gilliam v. Atlantic Bottling Co., 453 N.W.2d 230 (Iowa Ct. App. 1990).  
Misconduct must be “substantial” to warrant a denial of job insurance benefits.  Newman v. Iowa 
Dep’t of Job Serv., 351 N.W.2d 806 (Iowa Ct. App. 1984).  Poor work performance is not 
misconduct in the absence of evidence of intent.  Miller v. Emp’t Appeal Bd., 423 N.W.2d 211 
(Iowa Ct. App. 1988). 
 
Iowa Admin. Code r. 871-24.32(7) provides:   
 

(7)  Excessive unexcused absenteeism.  Excessive unexcused absenteeism is 
an intentional disregard of the duty owed by the claimant to the employer and 
shall be considered misconduct except for illness or other reasonable grounds for 
which the employee was absent and that were properly reported to the employer.   

 
Excessive absences are not considered misconduct unless unexcused.  Absences due to 
properly reported illness cannot constitute work-connected misconduct since they are not 
volitional, even if the employer was fully within its rights to assess points or impose discipline up 
to or including discharge for the absence under its attendance policy.  Iowa Admin. Code r. 871-
24.32(7); Cosper, supra; Gaborit v. Emp’t Appeal Bd., 734 N.W.2d 554 (Iowa Ct. App. 2007).  
Medical documentation is not essential to a determination that an absence due to illness should 
be treated as excused.  Gaborit, supra.  Excessive unexcused absenteeism is an intentional 
disregard of the duty owed by the claimant to the employer and shall be considered misconduct 
except for illness or other reasonable grounds for which the employee was absent and that 
were properly reported to the employer.  Iowa Admin. Code r. 871-24.32(7) (emphasis added); 
see Higgins v. Iowa Dep’t of Job Serv., 350 N.W.2d 187, 190, n. 1 (Iowa 1984) holding “rule 
[2]4.32(7)…accurately states the law.”  The requirements for a finding of misconduct based on 
absences are therefore twofold.  First, the absences must be excessive.  Sallis v. Emp’t Appeal 
Bd., 437 N.W.2d 895 (Iowa 1989).  The determination of whether unexcused absenteeism is 
excessive necessarily requires consideration of past acts and warnings.  Higgins at 192.  
Second, the absences must be unexcused.  Cosper at 10.  The requirement of “unexcused” can 
be satisfied in two ways.  An absence can be unexcused either because it was not for 
“reasonable grounds,” Higgins at 191, or because it was not “properly reported,” holding 
excused absences are those “with appropriate notice.”  Cosper at 10.   
 
The determination of whether unexcused absenteeism is excessive necessarily requires 
consideration of past acts and warnings.  The term “absenteeism” also encompasses conduct 
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that is more accurately referred to as “tardiness.”  An absence is an extended tardiness, and an 
incident of tardiness is a limited absence.  Absences related to issues of personal responsibility 
such as transportation, lack of childcare, and oversleeping are not considered excused.  
Higgins v. Iowa Dep’t of Job Serv., 350 N.W.2d 187 (Iowa 1984).  Absences due to illness or 
injury must be properly reported in order to be excused.  Cosper v. Iowa Dep’t of Job Serv., 321 
N.W.2d 6 (Iowa 1982).   
 
The claimant has established that the final attendance incident cannot constitute misconduct 
because he informed the employer prior to the start of his shift and it was due to an underlying 
illness. Iowa Admin. Code r. 871-24.32(7) (excluding absences properly reported to the 
employer due to unforeseen circumstances and specifically due to the claimant’s illness.) 
Indeed, the bulk of the claimant’s absences are categorically excluded by this rule. While the 
employer is perfectly free to have a no-fault system of attendance, this makes it much less likely 
to show an employee’s attendance constitutes misconduct under Iowa law. 
 
Now the administrative law judge will evaluate whether the claimant was able and available for 
work effective May 5, 2022. For the reasons that follow, the administrative law judge concludes 
that the claimant was not able to work and available for work for the period in question. 
 
Iowa Code section 96.4(3)a provides:   
 

An unemployed individual shall be eligible to receive benefits with respect to any week 
only if the department finds that:   
 

3.  a.  The individual is able to work, is available for work, and is earnestly and actively 
seeking work.  This subsection is waived if the individual is deemed partially unemployed, 
while employed at the individual's regular job, as defined in section 96.1A, subsection 37, 
paragraph "b", subparagraph (1), or temporarily unemployed as defined in section 96.1A, 
subsection 37, paragraph "c".  The work search requirements of this subsection and the 
disqualification requirement for failure to apply for, or to accept suitable work of section 96.5, 
subsection 3 are waived if the individual is not disqualified for benefits under section 96.5, 
subsection 1, paragraph "h".  

 
Iowa Admin. Code r. 871-24.22(2) provides: 
 

Benefits eligibility conditions.  For an individual to be eligible to receive benefits 
the department must find that the individual is able to work, available for work, 
and earnestly and actively seeking work.  The individual bears the burden of 
establishing that the individual is able to work, available for work, and earnestly 
and actively seeking work.   
 
(2)  Available for work.  The availability requirement is satisfied when an 
individual is willing, able, and ready to accept suitable work which the individual 
does not have good cause to refuse, that is, the individual is genuinely attached 
to the labor market.  Since, under unemployment insurance laws, it is the 
availability of an individual that is required to be tested, the labor market must be 
described in terms of the individual.  A labor market for an individual means a 
market for the type of service which the individual offers in the geographical area 
in which the individual offers the service.  Market in that sense does not mean 
that job vacancies must exist; the purpose of unemployment insurance is to 
compensate for lack of job vacancies.  It means only that the type of services 
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which an individual is offering is generally performed in the geographical area in 
which the individual is offering the services. 

 
Iowa Admin. Code r. 871-24.22(1) provides: 

 
Benefits eligibility conditions.  For an individual to be eligible to receive benefits 
the department must find that the individual is able to work, available for work, 
and earnestly and actively seeking work.  The individual bears the burden of 
establishing that the individual is able to work, available for work, and earnestly 
and actively seeking work.   
 
(1)  Able to work.  An individual must be physically and mentally able to work in 
some gainful employment, not necessarily in the individual's customary 
occupation, but which is engaged in by others as a means of livelihood. 
 
a.  Illness, injury or pregnancy.  Each case is decided upon an individual basis, 
recognizing that various work opportunities present different physical 
requirements.  A statement from a medical practitioner is considered prima facie 
evidence of the physical ability of the individual to perform the work required.  A 
pregnant individual must meet the same criteria for determining ableness as do 
all other individuals. 
 
b.  Interpretation of ability to work.  The law provides that an individual must be 
able to work to be eligible for benefits.  This means that the individual must be 
physically able to work, not necessarily in the individual’s customary occupation, 
but able to work in some reasonably suitable, comparable, gainful, full-time 
endeavor, other than self-employment, which is generally available in the labor 
market in which the individual resides. 

 
Iowa Admin. Code r. 871-24.22(2) provides, in relevant part: 

 
Benefit eligibility conditions.  For an individual to be eligible to receive benefits 
the department must find that the individual is able to work, available for work, 
and earnestly and actively seeking work.  The individual bears the burden of 
establishing that the individual is able to work, available for work, and earnestly 
and actively seeking work.   
 
(2)  Available for work.  The availability requirement is satisfied when an 
individual is willing, able, and ready to accept suitable work which the individual 
does not have good cause to refuse, that is, the individual is genuinely attached 
to the labor market.  Since, under unemployment insurance laws, it is the 
availability of an individual that is required to be tested, the labor market must be 
described in terms of the individual.  A labor market for an individual means a 
market for the type of service which the individual offers in the geographical area 
in which the individual offers the service.  Market in that sense does not mean 
that job vacancies must exist; the purpose of unemployment insurance is to 
compensate for lack of job vacancies.  It means only that the type of services 
which an individual is offering is generally performed in the geographical area in 
which the individual is offering the services. 
 
a.  Shift restriction.  The individual does not have to be available for a particular 
shift.  If an individual is available for work on the same basis on which the 
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individual’s wage credits were earned and if after considering the restrictions as 
to hours of work, etc., imposed by the individual there exists a reasonable 
expectation of securing employment, then the individual meets the requirement 
of being available for work. 

 
Iowa Admin. Code r. 871-24.22(2)j(1) and (2) provides: 

 
Benefit eligibility conditions.  For an individual to be eligible to receive benefits 
the department must find that the individual is able to work, available for work, 
and earnestly and actively seeking work.  The individual bears the burden of 
establishing that the individual is able to work, available for work, and earnestly 
and actively seeking work.   
 
(2)  Available for work.  The availability requirement is satisfied when an 
individual is willing, able, and ready to accept suitable work which the individual 
does not have good cause to refuse, that is, the individual is genuinely attached 
to the labor market.  Since, under unemployment insurance laws, it is the 
availability of an individual that is required to be tested, the labor market must be 
described in terms of the individual.  A labor market for an individual means a 
market for the type of service which the individual offers in the geographical area 
in which the individual offers the service.  Market in that sense does not mean 
that job vacancies must exist; the purpose of unemployment insurance is to 
compensate for lack of job vacancies.  It means only that the type of services 
which an individual is offering is generally performed in the geographical area in 
which the individual is offering the services. 

 
Iowa Admin. Code r. 871-24.23 (16) and (22) provides: 

 
Availability disqualifications.  The following are reasons for a claimant being 
disqualified for being unavailable for work.   
 
(16)  Where availability for work is unduly limited because a claimant is not willing 
to work during the hours in which suitable work for the claimant is available. 
 
(22)  Where a claimant does not want to earn enough wages during the year to 
adversely affect receipt of federal old-age benefits (social security).   

 
In order to be eligible for benefits, an individual claiming benefits must be able to work, available 
for work, and actively and earnestly seeking work. The administrative law judge acknowledges 
that the rule expressed in Iowa Admin. Code r. 871-24.23 (22) is not per se controlling because 
it refers to old age benefits. However, the administrative law judge considers it as persuasive 
that the claimant is not attached to the labor market because he is facing similar considerations 
with Social Security Disability benefits. Indeed, the claimant said that, at least in part, he 
rejected a job due to these considerations. In that context, the claimant has not met his burden 
that he was able and available for work effective May 5, 2022. 
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DECISION: 
 
The June 1, 2022, (reference 01) unemployment insurance decision is MODIFIED IN FAVOR 
OF THE APPELLANT.  The claimant was discharged from employment due to non-disqualifying 
conduct. However, the claimant has not met his burden that he was able and available for work 
effective May 5, 2022. Benefits are denied until the claimant has shown he is able and available 
for work. 
 

 
__________________________________ 
Sean M. Nelson 
Administrative Law Judge  
 
 
September 26, 2022__________________ 
Decision Dated and Mailed 
 
 
smn/kmj 
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APPEAL RIGHTS.  If you disagree with the decision, you or any interested party may: 
 
1. Appeal to the Employment Appeal Board within fifteen (15) days of the date under the judge’s signature by 
submitting a written appeal via mail, fax, or online to: 

 
Employment Appeal Board 
4th Floor – Lucas Building 
Des Moines, Iowa  50319 

Fax: (515)281-7191 
Online: eab.iowa.gov 

 
The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal 
holiday. 
 
AN APPEAL TO THE BOARD SHALL STATE CLEARLY: 
1) The name, address, and social security number of the claimant. 
2) A reference to the decision from which the appeal is taken. 
3) That an appeal from such decision is being made and such appeal is signed. 
4) The grounds upon which such appeal is based. 
 
An Employment Appeal Board decision is final agency action. If a party disagrees with the Employment Appeal Board 
decision, they may then file a petition for judicial review in district court.   
 
2. If no one files an appeal of the judge’s decision with the Employment Appeal Board within fifteen (15) days, the 
decision becomes final agency action, and you have the option to file a petition for judicial review in District Court 
within thirty (30) days after the decision becomes final. Additional information on how to file a petition can be found at 
Iowa Code §17A.19, which is online at https://www.legis.iowa.gov/docs/code/17A.19.pdf or by contacting the District 
Court Clerk of Court https:///www.iowacourts.gov/iowa-courts/court-directory/. 
 
Note to Parties: YOU MAY REPRESENT yourself in the appeal or obtain a lawyer or other interested party to do so 
provided there is no expense to Workforce Development.  If you wish to be represented by a lawyer, you may obtain 
the services of either a private attorney or one whose services are paid for with public funds. 
 
Note to Claimant: It is important that you file your weekly claim as directed, while this appeal is pending, to protect 
your continuing right to benefits. 
 
SERVICE INFORMATION: 
A true and correct copy of this decision was mailed to each of the parties listed. 
 


