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Section 96.5(2)a – Discharge  
      
STATEMENT OF THE CASE: 
 
The claimant, Jennifer Crosser, filed an appeal from a decision dated March 14, 2012, 
reference 01.  The decision disqualified her from receiving unemployment benefits.  After due 
notice was issued a hearing was held by telephone conference call on April 4, 2012.  The 
claimant participated on her own behalf.  The employer, Care Initiatives, did not participate. 
 
ISSUE: 
 
The issue is whether the claimant was discharged for misconduct sufficient to warrant a denial 
of unemployment benefits. 
 
FINDINGS OF FACT: 
 
Jennifer Crosser was employed by Care Initiatives from March 17, 2009 until February 2, 2012 
as a full-time housekeeping supervisor.  She had received two warnings in January and July 
2011 for not doing her portion of the cleaning properly. 
 
On January 30, 2012, she had been trying to clean paint scars from off PVC pipes on laundry 
hampers and shower chairs.  She had tried bleach and a general purpose cleaner without 
success.  She and the administrator, Susan Eichmeier, discussed the problem and it was 
decided paint thinner should be tried.  On February 1, 2012, Ms. Crosser talked with the 
maintenance person who said he did not have paint thinner but gasoline should work just as 
well.  Ms. Cross used gasoline in one of the large shower rooms with the result that fumes 
caused problems of headaches and light headedness with the staff and residents.  The 
administrator discharged the claimant on February 1, 2012.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
Iowa Code section 96.5-2-a provides:   
 

An individual shall be disqualified for benefits:   
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2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked in and 
has been paid wages for insured work equal to ten times the individual's weekly benefit 
amount, provided the individual is otherwise eligible.  

 
871 IAC 24.32(1)a provides:   
 

Discharge for misconduct.   
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which constitutes 
a material breach of the duties and obligations arising out of such worker's contract of 
employment.  Misconduct as the term is used in the disqualification provision as being 
limited to conduct evincing such willful or wanton disregard of an employer's interest as 
is found in deliberate violation or disregard of standards of behavior which the employer 
has the right to expect of employees, or in carelessness or negligence of such degree of 
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's interests or of the employee's 
duties and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith 
errors in judgment or discretion are not to be deemed misconduct within the meaning of 
the statute. 

 
The claimant had thought she was doing what was required of her by using a solvent 
recommended by the maintenance person to clean paint from the PVC pipes.  This was an error 
in judgment, not willful negligence or a deliberate violation of a known rule or policy.   
 
The employer has the burden of proof in establishing disqualifying job misconduct.  Cosper v. 
Iowa Department of Job Service, 321 N.W.2d 6 (Iowa 1982).  The issue is not whether the 
employer made a correct decision in separating claimant, but whether the claimant is entitled to 
unemployment insurance benefits.  Infante v. IDJS, 364 N.W.2d 262 (Iowa App. 1984).  What 
constitutes misconduct justifying termination of an employee and what misconduct warrants 
denial of unemployment insurance benefits are two separate decisions.  Pierce v. IDJS, 425 
N.W.2d 679 (Iowa App. 1988).  Misconduct serious enough to warrant discharge is not 
necessarily serious enough to warrant a denial of job insurance benefits.  Such misconduct 
must be "substantial." When based on carelessness, the carelessness must actually indicate a 
"wrongful intent" to be disqualifying in nature.  Newman v. Iowa Department of Job Service, 351 
N.W.2d 806 (Iowa App. 1984).  Poor work performance is not misconduct in the absence of 
evidence of intent.  Miller v. Employment Appeal Board, 423 N.W.2d 211 (Iowa App. 1988). 
 
This single incident does not rise to the level of substantial, job-related misconduct sufficient to 
warrant a denial of unemployment benefits.   
 



Page 3 
Appeal No. 12A-UI-02796-HT 

 
DECISION: 
 
The representative’s decision of March 14, 2012, reference 01, is reversed.  Jennifer Crosser is 
qualified for benefits, provided she is otherwise eligible. 
 
 
 
 
__________________________________ 
Bonny G. Hendricksmeyer 
Administrative Law Judge 
 
 
______________________ 
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