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STATUTORY REFERENCE
Towa Code Section 96.5(2)(a) - Discharge for Misconduct

ISSUES STATEMENT
Whether the claimant was discharged for misconduct in connection with the employment.

CASE HISTORY

The claimant filed a timely appeal from the July 2, 2025 decision that disqualified the claimant for
unemployment insurance benefits and that held the employer's account would not be charged for
benefits, based on the IWD deputy's conclusion that the claimant was discharged on June 11, 2025
for misconduct in connection with the employment. After due notice to the parties, an appeal
hearing was held on August 26, 2025. Claimant participated. The employer did not comply with
the hearing notice instructions to call the designated toll-free number at the time of the hearing and
did not participate. Spanish-English interpreter Milagro (#2912) of Lionbridge assisted with the
hearing. Exhibit A was received into evidence.

FINDINGS OF FACT
Having considered all of the evidence in the record, the administrative law judge finds as follows:
Equal Opportunity:

Auxiliary aids and services are available upon request to individuals with disabilities. For deaf and hard of
hearing, use Relay 711.
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Maurilio Ramirez (claimant) was employed by Forterra Pipe and Precast, L.L.C. as a full-time
concrete pipe loader/unloader from 2022 until June 11, 2025, when the employer discharged him
from the employment. The claimant's work hours were 6:00 a.m. to 3:30 p.m., Monday through
Friday.

On the morning of Monday, June 9, 2025, the claimant reported for work under-rested and under
the influence of alcohol. The claimant had been in Omaha on Sunday, June 8, 2025. While in
Omabha, the claimant consumed alcohol to the point of intoxication. Between 6:00 p.m. and
midnight on June 8, the claimant consumed at least five or six beers and at least four margaritas.
The claimant lost count of the number of drinks. While the claimant consumed the alcohol, he was
fully aware that he had to work at 6:00 a.m. the following morning. The claimant arrived home in
West Des Moines at about 4:00 a.m. on June 9, 2025. The claimant slept a short period and then
reported to the workplace at 6:00 a.m. to start his shift. The claimant was seriously under-rested
and still feeling the effects of the alcohol when he reported to work. The employer observed the
smell of alcohol and the claimant's under-rested condition and sent the claimant home. On June 11,
2025 the claimant reported to the workplace pursuant to the employer's instruction. At that time,
the employer discharged him from the employment.

CONCLUSION OF LAW
Iowa Code section 96.5(2)(a) and (d) provides as follows:

2. Discharge for misconduct. If the department finds that the individual has been discharged for
misconduct in connection with the individual's employment:

a. The disqualification shall continue until the individual has worked in and has been paid wages
for insured work equal to ten times the individual's weekly benefit amount, provided the individual
is otherwise eligible.

d. For the purposes of this subsection, “misconduct” means a deliberate act or omission by an
employee that constitutes a material breach of the duties and obligations arising out of the
employee's contract of employment. Misconduct is limited to conduct evincing such willful or
wanton disregard of an employer's interest as is found in deliberate violation or disregard of
standards of behavior which the employer has the right to expect of employees, or in carelessness
or negligence of such degree of recurrence as to manifest equal culpability, wrongful intent or evil
design, or to show an intentional and substantial disregard of the employer's interests or of the
employee's duties and obligations to the employer. Misconduct by an individual includes but is not
limited to all of the following:

(1) Material falsification of the individual's employment application.
(2) Knowing violation of a reasonable and uniformly enforced rule of an employer.
(3) Intentional damage of an employer's property.

(4) Consumption of alcohol, illegal or nonprescribed prescription drugs, or an impairing substance
in a manner not directed by the manufacturer, or a combination of such substances, on the
employer's premises in violation of the employer's employment policies.

(5) Reporting to work under the influence of alcohol, illegal or nonprescribed prescription drugs, or
an impairing substance in an off-label manner, or a combination of such substances, on the
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employer's premises in violation of the employer's employment policies, unless the individual is
compelled to work by the employer outside of scheduled or on-call working hours.

(6) Conduct that substantially and unjustifiably endangers the personal safety of coworkers or the
general public.

(7) Incarceration for an act for which one could reasonably expect to be incarcerated that results in
missing work.

(8) Incarceration as a result of a misdemeanor or felony conviction by a court of competent
jurisdiction.

(9) Excessive unexcused tardiness or absenteeism.

(10) Falsification of any work-related report, task, or job that could expose the employer or
coworkers to legal liability or sanction for violation of health or safety laws.

(11) Failure to maintain any license, registration, or certification that is reasonably required by the
employer or by law, or that is a functional requirement to perform the individual's regular job
duties, unless the failure is not within the control of the individual.

(12) Conduct that is libelous or slanderous toward an employer or an employee of the employer if
such conduct is not protected under state or federal law.

(13) Theft of an employer or coworker's funds or property.

(14) Intentional misrepresentation of time worked or work carried out that results in the individual
receiving unearned wages or unearned benefits.

The employer has the burden of proof in this matter. See lowa Code section 96.6(2). Misconduct
must be substantial in order to justify a denial of unemployment benefits. Misconduct serious
enough to warrant the discharge of an employee is not necessarily serious enough to warrant a
denial of unemployment benefits. See Lee v. Employment Appeal Board, 616 N.W.2d 661
(Iowa 2000). The focus is on deliberate, intentional, or culpable acts by the employee. See Gimbel
v. Employment Appeal Board, 489 N.W.2d 36, 39 (Iowa Ct. App. 1992).

Allegations of misconduct or dishonesty without additional evidence are not sufficient to result in
disqualification. If the employer is unwilling to furnish available evidence to corroborate the
allegation, misconduct cannot be established. See lowa Admin. Code rule 871-24.24(3).

While past acts and warnings can be used to determine the magnitude of the current act of
misconduct, a discharge for misconduct cannot be based on such past act(s). The termination of
employment must be based on a current act. See Iowa Admin. Code rule 871-24.24(7). In
determining whether the conduct that prompted the discharge constituted a “current act,” the
administrative law judge considers the date on which the conduct came to the attention of the
employer and the date on which the employer notified the claimant that the conduct subjected the
claimant to possible discharge. See also Greene v. EAB, 426 N.W.2d 659, 662 (Iowa App. 1988).

Despite the employer's absence from the hearing, the evidence in the record establishes a June 11,
2025 discharge for misconduct in connection with the employment. On June 11, 2025, the claimant

reported for work under the influence of alcohol and seriously under-rested. Given the nature of
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the claimant's work, the claimant's actions substantially and unjustifiably endangered the personal
safety of coworkers and the general public. The claimant is disqualified for benefits until the
claimant has worked in and been paid wages for insured work equal to 10 times his weekly benefit
amount. The claimant must meet all other eligibility requirements. The employer's account shall
not be charged.

DECISION/REMAND

The July 2, 2025 decision is affirmed. The claimant was discharged on June 11, 2025 for
misconduct in connection with the employment. The claimant is disqualified for benefits until the
claimant has worked in and been paid wages for insured work equal to 10 times his weekly benefit
amount. The claimant must meet all other eligibility requirements. The employer's account shall
not be charged.

The employer should address issues with its lowaWORKS.gov account at the employer's earliest
convenience.

James TIMBERLAND

Administrative Law Judge

Iowa Department of Inspections, Appeals, & Licensing
Administrative Hearings Division
Unemployment Insurance Appeals Bureau

Please see the last page of this document for important information about reopening the appeal and further appeal rights.
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INSTRUCTIONS FOR FILING AN APPEAL

If you disagree with the decision, you or any interested party may:

1. Appeal to the Employment Appeal Board within fifteen (15) days of the date under the
judge's signature by submitting a written appeal via mail, fax, or online to:

Employment Appeal Board
6200 Park Avenue Suite 100
Des Moines, 1A 50321

Fax: (515)281-7191

Online: lowaWORKS account

The appeal period will be extended to the next business day if the last day to appeal
falls on a weekend or a legal holiday.

AN APPEAL TO THE BOARD SHALL STATE CLEARLY:

1. Areference to the decision from which the appeal is taken.
2. That an appeal from such decision is being made an such appeal is signed.
3. The grounds upon which such appeal is based.

An Employment Appeal Board decision is final agency action. If a party disagrees
with the Employment Appeal Board decision, they may then file a petition for judicial
review in district court.

2. If no one files an appeal of the judge's decision with the Employment Appeal Board
within fifteen (15) days, the decision becomes final agency action, and you have the
option to file a petition for judicial review in District Court within thirty (30) days after
the decision becomes final. Additional information on how to file a petition can be
found at lowa Code 17A.19, which is online at
https://www.legis.iowa.gov/docs/code/17a.19.pdf or by contacting the District Court
Clerk of Count https://www.iowacourts.gov/iowa-courts/court-directory/.

Note to Parties: YOU MAY REPRESENT yourself in the appeal or obtain a lawyer or other
interested party to do so provided there is no expense to lowa Workforce Development. If
you wish to be represented by a lawyer, you may obtain the services of either a private
attorney or one whose services are paid for with public funds.

Note to Claimant: It is important that you file your weekly claim as directed, while the
appeal is pending, to protect your continuing right to benefits.

SERVICE INFORMATION:
A true and correct copy of this decision was mailed to each of the parties listed.

AP-9 5o0f 5 1CCEEB88-BDAE-46E7-8D6B-06481857BB63 3093465



https://www.legis.iowa.gov/docs/code/17a.19.pdf
https://www.iowacourts.gov/iowa-courts/court-directory/

Babel Notice — Claim and Appeal Information
Aviso: Aviso: Documento De Beneficios Del Seguro De Desempleo
Y Informacién De Apelacion

IMPORTANT!

This document contains important information about your unemployment compensation rights, responsibilities
and/or benefits. It is critical that you understand the information in this document. DEADLINE FOR APPEAL.: If
you disagree with this determination or decision, you must file an appeal before the deadline noted in this
document. IMMEDIATELY: If needed, call 866-239-0843 for assistance in the translation and understanding of
the information in the document(s) you have received.

iIMPORTANTE!
Este documento contiene informacion importante sobre sus derechos, obligaciones y/o beneficios de
compensacion por desempleo. Es muy importante que usted entienda la informacion contenida en este
documento. PLAZO LIMITE PARA APELAR: Si usted esta en desacuerdo con esta determinacion o decision,
debe presentar una apelacion antes del plazo limite indicado en este documento. INMEDIATAMENTE: Si
necesita asistencia para traducir y entender la informacién contenida en el documento(s) que recibid, llame al
866-239-0843.
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IMPORTANT!
Ce document contient des informations importantes sur vos droits d’allocation de chémage, vos
responsabilités et/ou vos bénéfices. Il est indispensable que vous compreniez le contenu de ce document.
DATE LIMITE POUR FAIRE APPEL: Si vous n’étes pas d’accord avec cette détermination ou décision, vous
devrez faire un appel avant la date limite signalée dans ce document. IMMEDIATEMENT: Si nécessaire,
téléphonez au 866-239-0843 pour avoir de I'assistance sur la traduction et/ou la compréhension de ce
document.

WICHTIG!

Diese Dokument enthalt wichtige Hinweise zu ihren Rechten, Pflichten bzw. Leistungen im Rahmen der
Arbeitslosenunterstiitzung. Es ist entscheidend, dass Sie die Informationen in diesem Dokument verstehen.
FRIST ZUR BESCHWERDEEINLEGUNG: Wenn Sie mit der Feststellung oder Entscheidung nicht
einverstanden sind, missen Sie vor Ablauf der in diesem Dokument aufgefiihrten Frist eine Beschwerde
einlegen. SOFORT: Sofern erforderlich, rufen Sie die Telefonnummer 866-239-0843 an und erkundigen sich
nach Hilfsdiensten bei der Ubersetzung und zum Verstandnis der Informationen in dem (den) von Ihnen
erhaltenen Dokument(en).

IMPORTANTE!
Ang mga dokumentong ito ay naglalaman ng mahalagang impormasyon tungkol sa iyong mga karapatan na
makatanggap ng kabayaran, mga responsibilidad at /o benepisyo dahil sa pagkawala ng trabaho.
Napakahalagang maunawaan mo ang mga impormasyong nilalaman sa dokumentong ito. HULING ARAW
PARA UMAPILA: Kung hindi ka sumasang-ayon sa pagpapasiya o desisyon, dapat kang maghabol o
magharap ng apila bago dumating ang huling araw na nabanggit sa dokumentong ito. KAAGAD: Kung
kinakailangan ang tulong, tumawag sa 866-239-0843 para sa pagsasalin ng wika at pag-unawa ng
impormasyon sa mga dokumentong natanggap mo.

IMPORTANTE:
Questo documento contiene informazioni importanti sui Suoi diritti di indennizzo di disoccupazione, sulle sue
responsabilita e i suoi benefit. E' cruciale che Lei comprenda appieno le informazioni contenute in questo
documento. SCADENZA PER IL RICORSO: Se non si trova in accordo con questa determinazione o
decisione, dovra presentare ricorso prima della scadenza riportata nel presente documento.
IMMEDIATAMENTE: In caso di necessita chiami il 866-239-0843 per assistenza alla traduzione e
comprensione delle informazioni contenute nei documenti ricevuti.



QUAN TRONG:
Tai liéu ndy chira dwng tin tlrc quan trong vé quyén han, trach nhiém va/hodc nhirng loi l6c dwoc dén bu
trong khi that nghiép. D6 1a diéu tdi can thiét ma quy vi phai hiéu ré nhirng tin tirc trong tai liéu ndy. HAN
CHOT KHIEU NAI: Néu quy vi khéng ddng y véi quyét dinh nay, quy vi phai nap don khiéu nai trwéc han
chét ghi rd trong tai liéu nay. MOT CACH NHANH CHONG: Néu can xin hay goi sb 866-239-0843 dé
duwoc giup d& trong viéc phién dich va hiéu ré nhirng tin tiec trong tai liéu quy vi da nhan.

WAZNE!
Dokumenty mogg zawiera¢ wazne informacje o Pana(-i) prawach do zasitkow dla bezrobotnych,
obowigzkéw i/lub swiadczeh. Zrozumienie informacji zawartych w niniejszym dokumencie jest bardzo
wazne. DATA WYGASNIECIA TERMINU SK LADANIA ODWOLAN: Jesli nie zgadza sie Pan(-i) z
decyzjg zawartg w niniejszym dokumencie, odwotanie nalezy ztozy¢ przed datg wygasnigcia terminu
wyszczegolnionego w tresci niniejszego dokumentu. NATYCHMIAST: W razie potrzeby, nalezy dzwoni¢
pod 866-239-0843 w celu uzyskania pomocy w ttumaczeniu i zrozumieniu informacji w dokumentach,
ktére Pan(i) otrzymat(-a).

BAXHO!
[aHHbIA LOKYMEHT COAEPXKUT BaXHY MHpopMauuto o Bawumx npaBax Ha nocobue no 6e3paboTuue,
OTBETCTBEHHOCTAX M /Mnn Bbirogax. KpariHe BaxkHO, 4TOObI Bbl NnoHaNu Bclo MHopmaumtio,
npeacTaBneHHy B JaHHOM JOKyMeHTe(ax). KPAWHUWU CPOK ONA OBXAIOBAHWUSA: Ecnv Bol He
COornacHbl C NpeAcTaBieHHbIM NMOCTAHOBIIEHNEM UMK pelleHeM, Bbl 4OMmKHbI nogaTh 3asiBneHne Ha
o6XxanoBaHMe JaHHOro JOKYMeHTa 4O KpamHero cpoka, ykazaHHoro B HEM. HEMEQJIEHHO: Mpu
HeobxoammMocTn 3BoHNTE 866-239-0843 ans nonyyeHns NOMOLLM B NEPEBOAE M MOHUMAHUN
nHdopmaumm JaHHOro AOKyMeHTa(oB).

VAZNO!
Ovaj dokument sadrzi vazne informacije o vasim pravima za naknadu nezaposlenosti, odgovornostima
i/ili beneficijama. Veoma je vazno da shvatite informacije u ovom dokumentu. ROK ZA ZALBU: Ako se
ne slazete s ovim odredivanjem ili odlukom, morate uloZiti zalbu prije roka navedenog u ovom
dokumentu. ODMAH: Ako je potrebno, nazovite 866-239-0843 za pomo¢ u prijevodu i razumijevanju
informacija u dokumentu(ima) kojeg ste primili.
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