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lowa Code 8§ 96.5(2)(a) - Discharge for Misconduct
STATEMENT OF THE CASE:

Coldwell Banker (claimant) appealed an unemployment insurance decision dated April 1, 2014,
(reference 01), which held that Amy Lamoureux (claimant) was eligible for unemployment
insurance benefits. After hearing notices were mailed to the parties’ last-known addresses of
record, a telephone hearing was held on May 29, 2014. The claimant participated in the
hearing. The employer participated through Kathy Miller, Broker. Employer’s Exhibit One was
admitted into evidence.

ISSUES:

The issues are whether the claimant is disqualified for benefits, whether she was overpaid
unemployment insurance benefits, whether she is responsible for repaying the overpayment
and whether the employer’s account is subject to charge.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant worked as a full-time bookkeeper and receptionist from
November 25, 2011, through March 4, 2014, when she was discharged. No previous warnings
were issued. There was a confrontation on March 4, 2014, between the claimant and broker,
Kathy Miller, about where a file had been placed. Ms. Miller believed the claimant was accusing
her of lying and the claimant felt the employer was screaming at her. The claimant said, “I'm out
of here as soon as | find another job.” Ms. Miller said, “No, you are out of here right now. Get
your purse and leave.”

REASONING AND CONCLUSIONS OF LAW:

The issue is whether the employer discharged the claimant for work-connected misconduct. A
claimant is not qualified to receive unemployment insurance benefits if an employer has
discharged her for reasons constituting work-connected misconduct. lowa Code § 96.5-2-a. It
is the employer’s burden to prove the discharged employee is disqualified for benefits for
misconduct. Sallis v. Employment Appeal Bd., 437 N.W.2d 895, 896 (lowa 1989).
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Misconduct that disqualifies an individual from receiving unemployment insurance benefits
occurs when there are deliberate acts or omissions that constitute a material breach of the
worker’'s duties and obligations to the employer. See 871 IAC 24.32(1). The claimant was
discharged on March 4, 2014 for insubordination. Although she may have intended to look for
another job, she did not intend to quit that day.

In an at-will employment environment an employer may discharge an employee for any number
of reasons or no reason at all if it is not contrary to public policy. However, if it fails to meet its
burden of proof to establish job related misconduct as the reason for the separation, the
employer incurs potential liability for unemployment insurance benefits related to that
separation. An employee is entitled to fair warning that the employer will no longer tolerate
certain performance and conduct. Without fair warning, an employee has no reasonable way of
knowing that there are changes that need be made in order to preserve the employment.
Inasmuch as the employer had not previously warned the claimant about any of the issues
leading to the separation, it has not met the burden of proof to establish that claimant acted
deliberately or with recurrent negligence in violation of company policy, procedure, or prior
warning. If an employer expects an employee to conform to certain expectations or face
discharge, appropriate (preferably written), detailed, and reasonable notice should be given.
Benefits are allowed.

DECISION:
The unemployment insurance decision dated April 1, 2014, (reference 01), is affirmed. The

claimant was discharged. Misconduct has not been established. Benefits are allowed, provided
the claimant is otherwise eligible.

Susan D. Ackerman
Administrative Law Judge
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