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871 IAC 23.19 – Employees and Independent Contractors 
      
STATEMENT OF THE CASE: 
 
American Income Life (employer) appealed a representative’s June 16, 20-10 decision 
(reference 03) that concluded Justin Bailey (claimant) was eligible to receive unemployment 
insurance benefits.  After hearing notices were mailed to the parties’ last-known addresses of 
record, a telephone hearing was scheduled for August 19, 2010, before administrative law judge 
Carolyn Coleman.  The claimant did not provide a telephone number and, therefore, did not 
participate in the hearing.  The employer participated by Eric Cochran, State Director, and 
Penny Reese, Vice President of Agency Administration.  The employer offered and Exhibit One 
was received into evidence. 
 
ISSUE: 
 
The issue is whether the claimant was an employee of the employer. 
 
FINDINGS OF FACT: 
 
The administrative law judge, having heard the testimony and considered all of the evidence in 
the record, finds that:  The claimant worked for the employer from April 10 through June 24, 
2010.  The claimant controlled his own hours, work space and customers.  The claimant was 
paid commission without deductions.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow the administrative law judge concludes the claimant was an 
independent contractor. 
 
871 IAC 23.19 provides:   
 

Employer-employee and independent contractor relationship. 
 
(1)  The relationship of employer and employee exists when the person for whom 
services are performed has the right to control and direct the individual who performs the 
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services, not only as to the result to be accomplished by the work but also as to the 
details and means by which that result is accomplished.  An employee is subject to the 
will and control of the employer not only as to what shall be done but how it shall be 
done.  It is not necessary that the employer actually direct or control the manner in which 
the services are performed; it is sufficient if the employer has the right to do so.  The 
right to discharge or terminate a relationship is also an important factor indicating that 
the person possessing that right is an employer.  Where such discharge or termination 
will constitute a breach of contract and the discharging person may be liable for 
damages, the circumstances indicate a relationship of independent contractor.  Other 
factors characteristic of an employer, but not necessarily present in every case, are the 
furnishing of tools, equipment, material and the furnishing of a place to work, to the 
individual who performs the services.  In general, if an individual is subject to the control 
or direction of another merely as to the result to be accomplished by the work and not as 
to the means and methods for accomplishing the result, that individual is an independent 
contractor.  A individual performing services as an independent contractor is not as to 
such services an employee under the usual common law rules.  Individuals such as 
physicians, lawyers, dentists, veterinarians, construction contractors, public 
stenographers, and auctioneers, engaged in the pursuit of an independent trade, 
occupation, business or profession, in which they offer services to the public, are 
independent contractors and not employees. 
 
(2)  The nature of the contract undertaken by one for the performance of a certain type, 
kind, or piece of work at a fixed price is a factor to be considered in determining the 
status of an independent contractor.  In general, employees perform the work 
continuously and primarily their labor is purchased, whereas the independent contractor 
undertakes the performance of a specific job.  Independent contractors follow a distinct 
trade, occupation, business, or profession in which they offer their services to the public 
to be performed without the control of those seeking the benefit of their training or 
experience. 
 
(3)  Employees are usually paid a fixed wage computed on a weekly or hourly basis 
while an independent contractor is usually paid one sum for the entire work, whether it 
be paid in the form of a lump sum or installments.  The employer-employee relationship 
may exist regardless of the form, measurement, designation or manner of remuneration. 
 
(4)  The right to employ assistants with the exclusive right to supervise their activity and 
completely delegate the work is an indication of an independent contractor relationship. 
 
(5)  Whether the relationship of employer and employee exists under the usual common 
law rules will in doubtful cases be determined upon an examination of the particular facts 
of each case. 
 
(6)  If the relationship of employer and employee exists, the designation or description of 
the relationship by the parties as anything other than that of employer and employee is 
immaterial.  Thus, if such relationship exists, it is of no consequence that the employee 
is designated as a partner, coadventurer, agent, independent contractor, or the like. 
 
(7)  All classes or grades of employees are included within the relationship of employer 
and employee.  For example, superintendents, managers and other supervisory 
personnel are employees. 
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The Iowa Employment Security Law deals only with employment relationships.  If the claimant is 
found to be an independent contractor and not an employee, the circumstances surrounding the 
severance of the business relationship with that company is immaterial to the claim for 
unemployment insurance benefits.  In this case the evidence shows that the claimant was an 
independent contractor because he controlled his own hours, work space and customers.  He 
received commission without deduction for his efforts. 
 
Iowa Code section 96.3-7, as amended in 2008, provides:   
 

7.  Recovery of overpayment of benefits.   
 
a.  If an individual receives benefits for which the individual is subsequently determined 
to be ineligible, even though the individual acts in good faith and is not otherwise at fault, 
the benefits shall be recovered.  The department in its discretion may recover the 
overpayment of benefits either by having a sum equal to the overpayment deducted from 
any future benefits payable to the individual or by having the individual pay to the 
department a sum equal to the overpayment.  
 
b.  (1)  If the department determines that an overpayment has been made, the charge for 
the overpayment against the employer’s account shall be removed and the account shall 
be credited with an amount equal to the overpayment from the unemployment 
compensation trust fund and this credit shall include both contributory and reimbursable 
employers, notwithstanding section 96.8, subsection 5.  However, provided the benefits 
were not received as the result of fraud or willful misrepresentation by the individual, 
benefits shall not be recovered from an individual if the employer did not participate in 
the initial determination to award benefits pursuant to section 96.6, subsection 2, and an 
overpayment occurred because of a subsequent reversal on appeal regarding the issue 
of the individual’s separation from employment.  The employer shall not be charged with 
the benefits. 
 
(2)  An accounting firm, agent, unemployment insurance accounting firm, or other entity 
that represents an employer in unemployment claim matters and demonstrates a 
continuous pattern of failing to participate in the initial determinations to award benefits, 
as determined and defined by rule by the department, shall be denied permission by the 
department to represent any employers in unemployment insurance matters.  This 
subparagraph does not apply to attorneys or counselors admitted to practice in the 
courts of this state pursuant to section 602.10101. 

 
The claimant has received benefits since filing the claim herein.  Pursuant to this decision, those 
benefits may now constitute an overpayment.  The issue of the overpayment is remanded for 
determination. 
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DECISION: 
 
The representative’s June 16, 2010 decision (reference 03) is reversed.  The claimant is an 
independent contractor, the business relationship between claimant and employer is immaterial 
to claimant’s claim for benefits and employer account number 366708 shall not be charged for 
benefits.  The issue of the overpayment is remanded for determination. 
 
 
 
 
 
__________________________________ 
Beth A. Scheetz 
Administrative Law Judge 
 
 
______________________ 
Decision Dated and Mailed 
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